






1. Section 1 of the Localism Act 2011 provides that a   authority has power to do 
anything that individuals generally may do  including for a commercial purpose. Section 
4 of that Act imposes certain limits on doing things for a commercial purpose in exercise 
of that power. In particular, section 4(2) requires that   in exercise of the general 
power, a local authority does things for a commercial purpose, the authority must do 
them through a company. 

2. The meaning of   purpose  in section 4 was considered by Mr Justice Warren, 
sitting in the Upper Tribunal, in R (The Durham Co.) v HMRC and HM Treasury [2017] 
STC 264. He stated at paragraph 63 that   is a question of fact, in any particular case, 
whether the [local authority] is carrying out the relevant activities for a commercial 
purpose or otherwise than for a commercial purpose.  

3. This approach was cited with approval by the High Court in R (Peters) v Haringey LBC 
[2018] EWHC 192 (Admin). Mr Justice Ouseley went on to hold, at paragraphs 135- 136, 
that   4] requires an overall view to be taken of   thing  being done, and of the 
overall purpose for which it is done  that being the   or   purpose. He 
noted that   the purpose which is said to be commercial is simply an incidental or 
ancillary purpose to the non-commercial purpose, it is correctly seen as part of the non- 
commercial purpose, and not as a commercial purpose at all.  

4. Mr Justice Ouseley also made clear that   4] should not be interpreted so as to 
bring in a requirement for a company to be used where no such requirement had 
previously existed in respect of the same activity  (paragraph 117). He emphasised that   
do not consider that Parliament, which had already accepted that certain Council 
activities should be undertaken through a company, intended that those other   
that could be done already without a company, now had to be done through a company, 
if they were to be done at all  (paragraph 132). 

5. Both of these findings are relevant in respect of the Council  international consultancy 
work. 

6. First, the Council  international activities did not initially have a dominant commercial 
purpose. These started out as an exploratory venture, driven by aims of international 
information exchange, learning, and the improvement of public health as much as by any 
commercial opportunities. Over time, the commercial aspect of the exchanges became 
more pronounced. Eventually the Council considered that the dominant purpose had 
become a commercial one and therefore, on 17 September 2020, incorporated a 
company to undertake any international consultancy work. It does not follow, however, 
that all prior activities had a dominant commercial purpose from the outset. As such, the 
absence of a company before 17 September 2020 does not mean the activities were 
ultra vires. 

7. Second, and in any event, the Council  international activities are activities that it could 
already undertake without a company prior to the Localism Act 2011 coming into force: 

a. Section 2B(1) of the National Health Service Act 2006 provides that   local 
authority must take such steps as it considers appropriate for improving the health 
of the people in its area.  Subsection (3) makes clear that such steps include, 
amongst others,   or participating in the provision of training for persons 
working or seeking to work in the field of health improvement.  

b. This covers the kind of health focused international learning and information- 
exchange projects at the heart of the Council  foreign efforts. The power to carry 
out such projects therefore existed prior to the Localism Act 2011. 

c. In the circumstances, section 4 of the Localism Act 2011 imposed no new 
compulsory requirement for a company to be used. 

d. The fact that the Council ultimately did decide to undertake its international work 
through a company does not change that position. In any event, as explained 
above, that decision reflected the evolving purpose of its international activities. 
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3. In relation to the payment of your International Allowance, please confirm when the 
County Council or any duly authorised Committee of the Council authorised by 
resolution, payment of your International Allowance, and the terms and conditions 
relating to that allowance. 

The payment for the commercial and business development work lead (known as   
allowance  was first paid as part of my appointment as deputy chief executive role. 

In August 2017 the Leader of the Council advised me that my substantive role of Deputy Chief 
Executive was being deleted and I would be invited to apply for the role of Chief Executive/Head of 
Paid Service, which he would set out to full council on 6 September 2017. The report is attached. 
The Leader took the report to Council on 6 September 2017. That report set out the duties of the 
role offered to me on a full time basis but remunerated jointly with the Trust. The Leader  
September 2017 report to full Council also formally set out the commercial role which was 
remunerated separately, and this was also agreed by full council. 

The payment was clearly set out as part of the Chief Executive/Head of Service role in the report to 
Council by the Leader of the Council on 6 September 2017, where it states that this is   
separately)  Recommendation 3 agrees the remuneration of the proposed Executive Team. The 
International Allowance is stated as an Allowance in Appendix 2, and is referred to at background 
point 4. This report was agreed by Full Council on 6 September 2017. This is the first approval for 
the payment. 

Following the invitation to apply for the role of Chief Executive/Head of Paid Service, the 
appointments committee was called as a panel of the Staff and Appointments Committee (SAC). At 
the panel there were a number of questions put including a detailed discussion of how the joint 
arrangements for the full time role of Head of Paid Service would work. I was clear that the roles I 
had held had always required me to work full time hours for my Council role and that the NHS work 
was then conducted additionally including quite a lot of work at weekends. I was clear that I would 
not expect two salaries i.e. a full time one for the Council role and half for the Trust and that I would 
be paid the equivalent of one whole time salary but that my Council role was a permanent 
substantive role, which is also stated in recommendation 3 of the Council Report dated 1 November 
2017. See report attached. 

The panel agreed the arrangements and authorised the Leader to finalise the details with the 
Director of HR. The issue of the commercial work was discussed and that it was remunerated 
separately at that interview. When I was informed by 
successful, 

us that I had been 
advised me that he had been delegated by the panel to confirm the 

contractual arrangements and payment of the commercial allowance. 

then drafted a letter to the SAC to confirm my successful interview. The Leader of the 
Council oversaw the contract drafted by along with and 
legal support. The contract set out the half time salary and included the allowance, on page 1 of the 
Statement of Particulars. (Please refer to statement of particulars attached). 
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